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IMO FAR HILLS 

Docket No. SOM-L-903-15 

 

A. INTRODUCTION 

 In this “Compliance Hearing,” the Court considered whether the Borough’s adopted 

Housing Element and Fair Share Plan and supporting documents are consistent with the applicable 

rules of the Council on Affordable Housing (hereinafter “COAH”) (N.J.A.C. 5:93), the Fair 

Housing Act (N.J.S.A. 52:27D-301 et seq), and relevant case law. 

Public notice of the hearing held by this Court on November 17, 2020 was published on 

October 15, 2020 in the Daily Record and Courier News.  Notice was also sent to the service list.  

The notice properly summarized the purpose of the November 16, 2020 hearing and directed any 

interested parties to the Far Hills Borough Clerk’s office where they could review compliance 

documents, and indicated that written comments or objections must be filed with the Court by 

November 6, 2020.  The Court did not receive any comments or objections having been received 

in response to the public notice.  The notice also set forth a process for interested parties to 

participate in the upcoming hearing with the Court.   

B. BACKGROUND 

 The Borough is located in the Highlands Region, with the entirety of the Borough in the 

Planning Area.  The Borough petitioned the Highlands Council for conformance to the Regional 

Master Plan, but no final determination was made after submission.  

Far Hills received Second Round Substantive Certification on February 7, 2001, which 

protected the Borough from all Mount Laurel lawsuits until February 6, 2007.  The Borough filed 

its first Third Round petition on January 9, 2007, and again petitioned for Third Round substantive 

certification on June 8, 2010 with a Housing Element and Fair Share Plan adopted on May 24, 

2010. The petition was deemed complete on August 25, 2010, however, substantive certification 

was not granted prior to invalidation of COAH’s rules. That Third Round Housing Plan will be 

amended or replaced as part of the anticipated subsequent compliance process where the Borough 

seeks a Judgement of Repose.  

The Borough filed for Declaratory Judgment on June 30, 2015. In this Complaint the 

Borough sought the Court to exercise jurisdiction over the compliance of Far Hills compliance 

with its constitutional affordable housing obligations, immunity from exclusionary zoning 

litigation, and a Judgment of Compliance and Repose through 2025. 

The Court has reviewed and considered the report of its Special Master, James T. Kyle, 

PP, AICP. Mr. Kyle’s report reviews the Borough’s adopted 2020 Housing Element and Fair Share 

Plan for compliance with applicable rules and associated caselaw. 

Mr. Kyle’s report relies upon the second round regulations of COAH (N.J.A.C. 5:93) to 

the greatest extent practicable, the Uniform Housing Affordability Control Rules, N.J.A.C. 5:80-

26.1 et seq., the Fair Housing Act (N.J.S.A. 52:27D-301 et seq), and relevant case law. 

This approach encourages uniformity in the interpretation of the Mount Laurel doctrine 

and is consistent with both legislative and judicial directives.  The Fair Housing Act (P.L. 1985, c. 

222) states, 
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“The interest of all citizens, including low and moderate income families in need 

of affordable housing, would be best served by a comprehensive planning and 

implementation response to this constitutional obligation.”  (N.J.S.A. 52:27D-

302(c)) 

Furthermore, the New Jersey Supreme Court, in its decision in The Hills Development Co. v. 

Town of Bernards, 103 NJ 1 (1986) (commonly known as Mount Laurel III) upheld the 

constitutionality of the Fair Housing Act, and stated, 

“Instead of varying and potentially inconsistent definitions of total need, regions, 

regional need, and fair share that can result from the case-by-case determinations 

of courts involved in isolated litigation, an overall plan for the entire state is 

envisioned, with definitions and standards that will have the kind of consistency 

that can result only when full responsibility and power are given to a single entity 

[COAH].” (103 N.J. at 25) 

Lastly, in the decision, the Supreme Court also stated that to the extent that Mount Laurel cases 

remained before the courts, 

“…any such proceedings before a court should conform wherever possible to the 

decisions, criteria and guidelines of the Council.”  (103 N.J. at 63) 

On March 10, 2015 the N.J. Supreme Court delivered In the Matter of the Adoption of N.J.A.C. 

5:96 and 5:97 by the New Jersey Council on Affordable Housing, 221 N.J. 1 (2015) (hereinafter 

“Mount Laurel IV”). This decision acknowledged COAH’s inability or unwillingness to adopt 

constitutional rules for the so-called “Third Round” of municipal affordable housing compliance. 

In the absence of regulatory guidance from COAH or Legislative action, the decision instructs the 

Trial Courts to once again evaluate the constitutionality of municipal Fair Share Plans.  

While the Court has invalidated COAH’s attempts to promulgate Third Round rules, the 

Second Round rules (N.J.A.C. 5:93) are still largely intact. In fact, these rules have been relied 

upon by the Trial Courts in numerous compliance and fairness hearings during the “gaps” in 

COAH’s rule-making since the Second Round ended in 1999. Furthermore, in the Mount Laurel 

IV decision the NJ Supreme Court directed the Trial Courts to continue to rely on the Second 

Round rules, with certain specific exceptions.  

C. FAR HILLS BOROUGH’S HOUSING PLAN 

The Far Hills Planning Board adopted the Housing Plan on July 1, 2019 (memorialized by 

resolution on August 5, 2019) and the Borough Council endorsed it via resolution on July 8, 2019. 

The obligations and compliance mechanisms are consistent with the Settlement Agreement 

reached with FSHC with limited exceptions as noted later in this section.   

The Obligation and Compliance Mechanisms 

 The Housing Plan set forth the following affordable housing obligation for the Borough of 

Far Hills, which is consistent with that identified in the Settlement Agreement with FSHC: 

▪ Rehabilitation Obligation: 4 units 

▪ Prior Round (1987 – 1999) Obligation: 38 units 

▪ Third Round (1999 – 2025) Obligation: 75 units 
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Rehabilitation Obligation 

 The Borough will participate in the Somerset County CDBG Rehabilitation Program if the 

program is available. If that program has insufficient funding, the Borough has committed 

affordable housing trust funds for the rehabilitation of two (2) units.  The plan also notes that if it 

is found there are no substandard units occupied by income-eligible households, the Borough may 

seek an adjustment to the obligation by application to the Court and preparation of a structural 

conditions survey.     

Prior Round Obligation 

 The source of the 38 unit prior round obligation is that which was calculated by COAH for 

their 2008 substantive rules, N.J.A.C. 5:97 Appendix C. Utilization of this obligation is consistent 

with the Mt. Laurel IV decision which stated “…prior unfulfilled housing obligations should be 

the starting point for a determination of a municipality’s fair share responsibility”. 

 The Borough will satisfy the 38 unit prior round obligation with a total of 28 units and 10 

rental bonus credits through the projects summarized in the table below.  As noted in the Housing 

Element and Fair Share Plan, the Borough complies with the requirements related to the minimum 

number of rental units and maximum number of bonus credits permitted.  While the age-restricted 

cap of 9 units, representing 25% of the Prior Round Obligation of 38 units, is exceeded, the plan 

notes the Borough is not seeking age-restricted credits for the Third Round Obligation.  As such, 

the maximum percentage of age-restricted units over both the Prior and Third Rounds does not 

exceed a cumulative 25% of the obligation. 

 As part of the compliance information reviewed, the Borough has adopted zoning 

ordinance amendments for the Hotz apartments and Melillo projects.  In terms of compliance, the 

Fair Share Plan did not include information documenting appropriate deed restrictions for the Polo 

Club and Dumont Road age-restricted apartments.  Further, it does not include information on how 

projects set forth in the plan comply with the bedroom distribution requirements.  This will have 

to be provided for review and approval as a condition of any action by the Court on this 

matter.   

 

Satisfaction of the 38-unit Prior Round Obligation  

Project 

R
en

ta
l 

S
en

io
r
 

F
a
m

il
y
 

Units 
Bonus 

Credits 

Total 

Credits 

Polo Club – For sale   X 8 3 8 

Dumont Road Apts. (A/R Rental) X X  6  6 

Hotz Apts. (8-10 Peapack Rd) X  X 5 5 10 

Melillo (220 Route 202) X  X 5 5 10 

Melillo (220 Route 202) A/R Rental X X  4  4 

Total 28 10 38 
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Third Round Obligation 

 The 75-unit Third Round Prospective Need obligation set forth in the Agreement represents 

20% of the total existing housing units within Far Hills, known as the “20% cap”.  This provision 

is contained in the Second Round rules at N.J.A.C. 5:93-2.16 and in the Agreement is noted as an 

interpretation of N.J.S.A. 52:27D-307, the Fair Housing Act. 

 The Borough will address its Third Round obligation with a total of 57 units and 19 rental 

bonuses as summarized on the table on the following page. The units include 17 family for-sale 

units in the existing Polo Club project, 8 new group home bedrooms and 8 rental bonus credits 

associated with the Matheny project, 2 family rentals and 2 bonus credits from the Hotz 

apartments, 20 family rentals and 9 rental bonus credits from the Melillo project and an accessory 

apartment project totaling 10 units.  

 As part of the compliance information reviewed, the Borough has adopted zoning 

amendments for the Hotz apartments and Melillo projects.  The Borough has also adopted an 

overlay ordinance for the Village Commercial zoning district that requires a mandatory set aside 

of affordable housing units for all projects proposing more than five (5) units.  Reviewing the Fair 

Share Plan, it documents the fact that the Borough complies with the minimum number of family 

units required, the minimum number of rental units required, the minimum number of family rental 

units required, the number of very low income units required and the maximum number of rental 

bonus credits permitted.   

Satisfaction of the Third Round Obligation 

Project 

R
en

ta
l 

S
en

io
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F
a
m

il
y
 

Units 
Bonus 

Credits 

Total 

Credits 

Polo Club – For Sale   X 17 0 17 

Matheny Group Home X   8 8 16 

Hotz Apts. (8-10 Peapack Rd.) X  X 2 2 4 

Melillo (220 Route 202) X  X 20 9 29 

Accessory Apartment Program X   10 0 10 

Total 57 19 76 

Administration  

 The Borough submitted an adopted affordable housing regulating ordinance (AHO). This 

ordinance provides standards for item such as, but not limited to, bedroom distribution, sales and 

rental prices, affordability average, administration, monitoring and enforcement. It is consistent 

with the applicable standards in COAH’s substantive rules (N.J.A.C. 5:93), the Uniform Housing 

Affordability Control Rules (N.J.A.C. 5:80-26.1 et seq.) and the Fair Housing Act (N.J.S.A. 

52:27D-301 et seq.).  It should be noted there are inconsistencies between the affordable housing 
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ordinance and the accessory apartment ordinance that will need to be remedied.  The first is related 

to where accessory apartments are permitted, with the AHO stating they are permitted in all 

residential and commercial zones and conditionally permitted in industrial zones while the 

accessory apartment ordinance calls out specific zone districts. Second, the AHO specifies a 

subsidy of $35,000 regardless of the nature of the unit (very low, low or moderate income) while 

the accessory apartment ordinance tiers the subsidy.  The third is related to the distribution of units, 

where the AHO notes they can be low and moderate income units where the accessory apartment 

ordinance states that very low, low and moderate income units will be provided.  Further the Fair 

Share Plan notes that a minimum of two (2) very low income units will be provided.  Finally, 

Section 6.1.A shall be amended to include language that the 13% very low income unit requirement 

shall be spread across bedroom distribution.  These inconsistencies will need to be addressed and 

amendments will have to be provided for review and approval as a condition of any action by the 

Court on this matter.   

 I note that the Borough has appointed the Clerk as the administrative agent.  Since the 

administrative agent is relied upon significantly in the Borough’s compliance plan, information 

should be provided on the qualifications of this individual to handle the assigned tasks, which 

includes affirmative marketing and other administrative functions.  

Affordable Housing Trust Fund 

 The Borough submitted the adopted development fee ordinance and a Spending Plan. The 

development fee ordinance was adopted on June 8, 2020. This ordinance meets the appliable 

requirements in COAH’s substantive rules (N.J.A.C. 5:93) and the Fair Housing Act (N.J.S.A. 

52:27D-301 et seq.), as well as the Borough’s Settlement Agreement with FSHC.1 

 The Borough’s Spending Plan provides for collection and expenditure of money in the 

affordable housing trust fund. The Borough proposes to expend funds on the municipal 

rehabilitation program, consistent with the adopted Housing Plan. The Borough also proposes to 

expend funds on an accessory apartment program, affordability assistance and administration, 

consistent with COAH’s substantive rules (N.J.A.C. 5:93) and the Fair Housing Act (N.J.S.A. 

52:27D-301 et seq.).  In speaking with Fair Share Housing Center while preparing the Master’s 

report, the Master noted that they take exception to the spending plan provision which permits 

excess funds to be spent on any affordable housing activity authorized under N.J.A.C. 5:98-

8.16(a).  Typically the spending plan is required to identify specific affordable housing activities 

upon which funds will be expended, while this approach is more open-ended and not necessarily 

consistent with that requirement.  As such, the Court agrees that should the Borough have an excess 

of funds and wish to propose other expenditures, they should either amend the spending plan to 

identify additional mechanisms or return to the Court at a future date to approval of an amended 

spending plan. As such, revisions are necessary prior to Court approval of the spending plan.  

Other Compliance Issues 

 The Borough’s settlement agreement with FSHC notes additional compliance 

requirements, which are largely satisfied in Far Hills Borough’s Compliance Plan. The Master has 

reported the following with regards to these requirements:  

1. At least half of all housing units addressing the Third Round Prospective Need shall be 

affordable to low-income households, with 13% of the affordable housing units being 

 

1 The Court also approves the development fee ordinance as part of this process as well. 
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reserved for very-low income households. The remainder of the affordable units shall be 

affordable to moderate-income households. 

Satisfied.  

2. At least 25% of the Borough’s Third Round Prospective Need shall be met through rental 

units, at least half of which will be rental units available to families. 

Satisfied. 

3. At least half of the units addressing the Third Round Prospective Need in total must be 

available to families. 

Satisfied. 

4. No more than 25% of the affordable units addressing the Borough’s Prior Round and Third 

Round obligation shall be age-restricted. 

Satisfied. 

5. Rental bonuses shall be calculated in accordance with COAH’s Second Round rules 

N.J.A.C. 5:93 – 5.15 (d). 

Satisfied. 

6. All affordable housing units created pursuant to the Settlement Agreement shall comply 

with UHAC rules, with the exception of #2 above in which case those rules have been 

superseded by an amendment to the Fair Housing Act. 

Satisfied. 

7. The Borough shall update its affirmative marketing plan to include FSHC and other named 

organizations in its list of community and regional organizations, and both the Borough 

and any other developers or administrative agencies conducting affirmative marketing shall 

provide notice to those organizations of any available units. 

Satisfied. 

8. On the first anniversary of the execution of the Settlement Agreement, and every 

anniversary thereafter through the end of the Agreement, the Borough agrees to provide a 

status report of all affordable housing trust fund activity.  

Compliance for this item will be determined at the appropriate time. This item will be 

addressed as a condition of approval.  

9. The Borough shall submit its midpoint realistic opportunity review on or before July 2, 

2020, as required pursuant to N.J.S.A. 52:27D-313. This midpoint review permits any 

interested party, such as FSHC, to request by motion a Court hearing regarding whether 

any sites in the Borough’s compliance plan no longer present a realistic opportunity for 

affordable housing development and should be replaced. While this review is statutorily 

sanctioned and certainly reasonable, in the event the Court finds that an affordable housing 

site or other compliance mechanism should be replaced I recommend the Borough be given 

the opportunity to supplement its Fair Share Plan to correct any deficiency while being 

protected by immunity from builder remedy litigation.  

Compliance for this item will be determined at the appropriate time. This item will be 

addressed as a condition of approval.  
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10. Within 30 days of every third anniversary of the Agreement the Borough will publish on 

its website and submit to FSHC a status report regarding its satisfaction of the very-low 

income requirement pursuant to N.J.S.A. 52:27D – 329.1. 

Compliance for this item will be determined at the appropriate time. This item will be 

addressed as a condition of approval.  

D. COURT’S FINDING AND CONCLUSION 

 The Court finds that the Fair Share Plan is generally consistent with the Court-approved 

Settlement Agreement, the Fair Housing Act, and COAH’s Second Round rules, the Borough must 

correct some minor deficiencies in the Plan and supporting documentation. Those deficiencies 

shall be conditions of the Judgment of Compliance and Repose that will be issued by the Court. 

The conditions shall include: 

1. The Borough shall provide evidence of opt-in to the County rehabilitation program, if 

required. 

2. The Borough shall provide rehabilitation manuals for the referenced municipal program of 

two units.  

3. The Borough shall provide crediting information for the Polo Club and Dumont Road 

apartments.  This shall be provided as an appendix to the Fair Share Plan. 

4. The Borough shall provide an amendment for the Fair Share Plan that documents 

compliance with bedroom distribution requirements. 

5. The Borough shall amend the affordable housing ordinance and accessory apartment 

ordinance to provide consistency between the two.  This includes where accessory 

apartments are permitted, the amount of subsidies and distribution of low and moderate 

income units.  

6. The affordable housing ordinance shall be amended to include language that the 13% very 

low income unit requirement be spread across the required bedroom distribution 

requirements. 

7. The Borough should discuss the qualifications of the appointed administrative agent. 

8. The spending plan should be amended to identify specific programs where funds in excess 

of those identified can be spent.   

9. The Court should approve the Borough’s development fee ordinance.  

10. Any judgment considered by the Court should be conditioned on compliance with 

continuing monitoring requirements. 

 

The Conditions shall be met within one hundred twenty (120) days from the date of the 

Judgment. 
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